The Obama Justice Department must allow the people of Vieques their day in court

The insult of denying the people of Vieques their day in court must not be added to the injury they have suffered.
If the “sovereign immunity” defense invoked by the U.S. Justice Department in the pending case brought by over 7,000 US citizens of Vieques, Puerto Rico over the health crisis created by the U.S. Navy is allowed to prosper, a major travesty of justice will take place.

The people of Vieques have filed claims against the U.S. Navy in federal district court in Puerto Rico to address the numerous health matters affecting the residents of this island.  Among others, the Puerto Rico Senate and the House of Representatives of Puerto Rico, as well as the United Nations, have given their voices and full support to the people of Vieques in their struggle with disease, contamination and neglect from the United States Navy.  
These and other governmental and non-governmental institutions and organizations have seen the evidence of over 60 years of bombing in Vieques with toxins and chemicals ranging from napalm and depleted uranium.  They have seen the reports and studies by noted scientists showing the link between the Navy’s activities in Vieques and the abnormally high rates of serious diseases and illnesses, birth defects and many other tragic problems arising from the toxic contamination caused by more than six decades of naval bombardment and other military exercises on their island.  They understand the injustice of neglecting the health crisis among Viequenses.
However, in spite of the public outcry and impassioned pleas by the Puerto Rico Senate and House of Representatives, by a Special Committee of the United Nations, by the Congressional Hispanic Caucus (CHC), by the League of United Latin American Cities (LULAC), by the National Association of Latino Elected and Appointed Officials (NALEO), by the National Council of La Raza (NCLR), by the American Values Network, among others, the U.S. Justice Department has chosen to drape a blanket of impunity over the U.S. Navy’s actions in Vieques by claiming “sovereign immunity”, an archaic principle derived from the Middle Ages when the King would say he could do no wrong because what he does is ordained of God. 
The Justice Department’s stance also flies in the face of the pledge made by President Obama when, as a presidential candidate, he promised the people of Puerto Rico in a February 2008 letter that as President he would “closely monitor the health of the people of Vieques and promote appropriate remedies to health conditions caused by military activities conducted by the U.S. Navy on Vieques."
What the U.S. Justice Department is asking the court through its motion to dismiss for lack of subject matter jurisdiction and its July 1st, 2009 reply brief in support of that motion is that the court should through out the Viequenses’ claims on the grounds of “sovereign immunity”, meaning that the U.S. government is in fact asking an American judge to deny American citizens -Viequenses- their day in court and the opportunity for the case to be addressed on its merits.
In essence, the procedural crux of the controversy in the pending case is as follows: The United States may be sued in tort only to the extent that Congress has waived “sovereign immunity”.  The Federal Tort Claims Act (“FTCA”) generally authorizes suits against the United States for damages. The FTCA provides a waiver of the federal government’s sovereign immunity subject to certain exceptions.  One of those exceptions is the “discretionary function” exception, which “insulates from tort suit liability governmental

actions and decisions which are unconstrained by mandatory and specific regulations and statutes and are grounded in consideration of public policy. United States v. Gaubert, 499 U.S. 315, 323 (1991).

In the Gaubert case, the U.S. Supreme Court articulated a two-pronged test to determine whether the government’s conduct falls within the discretionary function exception: (1) whether the alleged wrongful government conduct violated a specific and mandatory regulation or statute, and thus the government lacked discretion; and (2) if not, whether the governmental action challenged was susceptible to being based upon social, economic, or political policy considerations.

In their pleadings before the court and in compelling affidavits by respected scientists who have demonstrated the link between the toxins and chemicals used by the Navy in Vieques and the health effects on the Viequenses, the Viequense plaintiffs have shown numerous acts of negligence on the part of the Navy including: negligently exposing them to toxic materials; negligently maintaining their facilities; negligently failing to monitor the environmental impacts of the hazardous materials and negligently failing to warn the Viequenses of the harms to which they were exposed.  These allegations by the Viequenses fall outside the discretionary function exception as the Navy’s actions violated specific, mandatory directives and were not based upon policy considerations.
The U.S. Justice Department, however, clings to their use of the “sovereign immunity” defense by claiming that “there was no specific and mandatory provision requiring any warning to citizens of Vieques regarding environmental hazards, and any warning would have required balancing competing concerns of secrecy and safety, national security and public health.”  The Justice Department goes so far as to say that “With respect to any warning, the Navy would have had to balance its military and national security needs against any perceived benefits to public health and safety in light of the risks and burdens of a warning program and the great public anxiety warnings could create.”
First, while the decision to conduct live fire naval training on Vieques may have included some decisions grounded in public policy and shielded by the discretionary function, the multiple failures of the Navy to comply with specific, mandatory environmental regulations and its failures to warn the people of Vieques of the harmful effects of toxins released into the air, water and ground in Vieques are clearly not protected by the discretionary function exception of the FTCA.

Moreover, violating specific directives and knowingly facilitating and allowing harm and injury to the lives and health of the US citizens of Vieques does not fall within any conceivable definition of "public policy".  The defense that the directives were not specific or mandatory but merely “objectives” and “principles” is absurd.  It is really not too far off the mark to say that, if the Viequenses had sued for civil damages stemming from, say, sexual assaults and other injuries caused by the military in Vieques, the logical consequence of the Navy’s defense is that it may claim that there were no “specific and mandatory directives” prohibiting such conducts, federal laws and regulations and the Penal Code of Puerto Rico be damned.  This argument simply does not hold water.
It adds insult to injury to have the U.S. Government say that the Navy only had a duty to balance military and national security considerations with “any perceived benefits to public health and safety in light of the risks and burdens of a warning program and the great public anxiety warnings could create” when Viequenses suffer from alarmingly high rates of cancer and other serious illnesses as a result of the Navy’s actions.  Are the lives of the U.S. citizens of Vieques so negligible that the only consideration the Navy took while poisoning them was not to alarm and warn them since that may have created great public anxiety?  Isn’t it safe to say that Viequenses would rather have been alerted as to the toxins and chemicals that were going to cause them harm than to have that critical information kept from them so as not to cause them “anxiety”?
The mantle of national security may be broad, but it must not be extended to protect such injurious failures and actions by the U.S. Navy in Vieques from judicial scrutiny.  The facts surrounding the lawsuit by the people of Vieques simply do not lend themselves to the application of the “sovereign immunity” defense and the use of the so-called "discretionary function" exception to the waiver of sovereign immunity for the purpose of shielding the Navy from discovery and forever keeping the Navy's negligent disregard for the value of life in secrecy.
One of the cornerstones of the Justice Department’s arguments, and the very foundation of their own personal assessment of the situation upon the Island of Vieques, centers upon the findings of the Agency for Toxic Substances and Disease Registry (ATSDR). The ATSDR is linked, not only to the case at hand, but many other environmental issues in which the Justice Department is involved. The studies of the ATSDR have driven the Justice Department’s pleadings, settlements and remedies.

However, the ATSDR is currently under Congressional Review for using inadequate science and improper research techniques. This could destroy the very basis of the Justice Department’s arguments and fundamentally shift the perspective of all involved in the case at hand.

On March 10, 2009, the House Committee on Science and Technology Subcommittee on Investigations and Oversight issued a report titled “The ATSDR: Problems in the Past, Potential for the Future.” The report discussed various cases of ATSDR’s shoddy work, including Vieques. The report explained that the ATSDR “studies lack the ability to properly attribute illness to toxic exposures and the methodologies used by the agency to identify suspected environmental exposures to hazardous chemicals is doomed from the start.” It also states that “In many, many cases ATSDR seems to get the science wrong, ignores community complaints or both.” With regard to Vieques, the report specifically states that “Many independent scientists and health experts question” the ATSDR’s findings that residents of Vieques have not been exposed to harmful levels of chemicals resulting from the Navy’s activities in Vieques.
On March 12, 2009, the House Committee on Science and Technology Subcommittee on Investigations and Oversight held hearings in Congress about the failures of the ATSDR. Committee Members denounced the ATSDR’s flawed public health assessments in Vieques and called for the agency to, in the words of Congressman Alan Grayson (D-FL) “reassess the [Vieques] site, taking into account the various independent studies which show elevated health risks in the area...In Vieques, heavy metals poison the land and water. And the population carries this poison in its bloodstream. None of this is in dispute.” In the March 12 hearing, Congressman Steven Rothman (D-NJ) got the ATSDR’s Director, Dr. Howard Frumkin, to agree to reopen and reassess what Rothman called the ATSDR’s “inadequate health assessments” in Vieques in order to conduct “a new and more reliable study,” particularly given the “health crisis that has been well documented by several independent studies and reports.”


On May 5, 2009, ATSDR Director Frumkin, in response to a letter from Congressman Rothman dated April 7, reaffirmed the agency’s commitment to reopen and reassess the ATSDR’s Vieques studies. Director Frumkin explained that the ATSDR “staff is carefully reviewing existing ATSDR work on Vieques in response to your request.” He added that “We will also take a fresh look at the many independent scientific studies you mention in your letter. Our primary goal is to protect the health and safety of the people of Vieques. To achieve that goal, we aim through this effort to identify what is now known and to identify and fill gaps in our understanding of environmental contamination, human exposures, and associated health impacts on the island.” The director then went ahead and made his staff available to meet with the Congressman’s staff in the near future as the agency “formulates our plan to address the concerns expressed in your letter and the concerns of the people of Vieques.”

In an April 20, 2009, letter to Subcommittee Chairman Brad Miller (D-NC), Congressman Grayson and Puerto Rico’s Resident Commissioner in Congress Pedro Pierluisi (D-PR) specifically requested congressional field hearings in Vieques, especially given that “non-ATSDR studies have called the ATSDR’s conclusions regarding Vieques into question, asserting a more definitive link between the Navy’s past activities and the health problems being experienced by the island’s residents.” The request for field hearings in Vieques is still pending, as the Subcommittee continues to work with the ATSDR Director and his staff on reexamining and reopening the Vieques case.
In late April 2009, the ATSDR publicly withdrew its 1997 report that wrongly claimed that there was little cancer risk from chemical contaminated drinking water at the U.S. Marine Corps base in Camp Lejeune, North Carolina. After over a decade of community activists and others alerting that the ATSDR study was flawed, the agency finally stated, in April 2009, that “it could no longer stand behind the accuracy of the information concerning the drinking water exposure pathway evaluation.”
In the months ahead, the findings of the House Committee on Science and Technology Subcommittee on Investigations and Oversight concerning Vieques could very well destroy the credibility of the ATSDR’s Vieques public health assessments and, as with the ATSDR’s Camp Lejeune public health assessments, cause the agency to withdraw its conclusions as null and improper. If so, many of the Justice Department’s arguments become defunct.  

The people of Vieques have suffered too much for too long as a result of the U.S. Navy’s actions. The insult of denying them their day in court must not be added to the injury they have suffered.
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